DON’T FORGET THE CHILDREN:
COURT PROTECTION FROM PARENTAL CONFLICT IS IN
THE BEST INTERESTS OF CHILDREN

Milfred D. Dale

This commentary notes that the White Paper of the Honoring Families Initiative failed to address how including the child’s
voice in best interests of the child determinations fits or does not fit into their proposal. To the extent appropriate and possible,
the child’s preferences and voice should be heard. In addition, the White Paper’s emphasis on avoiding the adversarial nature
of litigation distracts it from a necessary emphasis that conflict is the enemy of children and that conflict can emanate from one
or more of numerous sources, some connected to the court processes and some independent of court. This commentary ends
by noting that courts are needed for enforcement of orders and protection, yet they also have much more to do despite the
inconvenient truth of dwindling resources. As the figurative and literal head of each community’s interdisciplinary team, courts
must continue to serve as conflict managers protecting children in high-conflict families.

Key Points for the Family Court Community:
» To the extent appropriate and possible, the child’s preferences and voice should be included in best interests determi-
nations.
« Effective system reform must reduce conflict or protect children from the harmful effects of conflict.
»  Courts must play an indispensable role in coordinating and facilitating efforts to help children and families in conflict.
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Conflict; Inconvenient Truth; and Interdisciplinary Partnerships.

INTRODUCTION

[E]xperience has shown that the question of custody, so vital to a child’s happiness and well-being,
frequently cannot be left to the discretion of parents. This is particularly true where . . . estrangement of
husband and wife beclouds parental judgment with emotion and prejudice.’

This article is an invited commentary on the White Paper of the Institute for the Advancement of the
American Legal System’s Honoring Families Initiative (HFI) on the court and separating and divorc-
ing families.” The stated goal of the White Paper is “to facilitate a national dialogue on how courts and
communities can better meet the needs of parents and children that arise from the transitions of
separation and divorce.”® The HFI seeks “to advance empirically informed models for dignified and
fair processes for the resolution of divorce and child custody cases in a manner that is more accessible
and more responsive to children, parents, and families.” I support this initiative, so long as we “don’t
forget the children,” we find a way to hear the child’s “voice,” and we recognize that court protection
from the harmful effects of parental conflict is in the best interests of children.

This commentary focuses on three areas not adequately addressed in the White Paper. First,
planning for the future of children and families should, to the maximum extent appropriate and
possible, include the child’s voice. Second, given the robust and consistent research demonstrating the
causal role of conflict in the litany of harms and risks to children, any effective system reform must
reduce conflict and/or protect children from the harmful effects of conflict. And finally, even during
times of economic crisis, courts must play an indispensable leadership role as conflict manager and
facilitator of the interdisciplinary partnerships that help and protect children in high-conflict families.
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THE IMPORTANCE OF HEARING CHILDREN’S VOICES

The White Paper does not mention the child’s voice in any decision-making process. The failure
to integrate input from children into either the legal proceedings about them or the outside-of-court
dispute resolution processes is not uncommon. But is the absence of the child’s voice in the White
Paper purposeful and, if so, why?

Numerous arguments have been made for excluding the child’s voice in custody disputes. Children
do not have legal standing in divorce actions® and have been viewed as lacking the competence or
capacity to be a rights holder in the proceedings.” Many are concerned that children lack the ability
to assimilate relevant information about the family justice process and may not understand what they
are being asked.® Some who emphasize parental self-determination express concerns that granting
children a voice conflicts with parental authority and family autonomy.’ Others view involving
children in family decisions as placing them in a loyalty bind or as imposing unfair responsibilities
that may burden (or provide) them with an inappropriate degree of power.'® During family turmoil,
children’s attitudes and preferences can be temporary and transient.'" When questioned directly,
children may tell each parent what they think that parent wants to hear.'> Some children prefer one
parent over the other, while others align with a parent as a way of managing the stress of the parental
conflict.” Other children remain silent because they do not want to have to deal with any emotional
pressure from one or both parents.'

Child advocates point out, however, that the fact that the child is suggestible, bribable, or being
manipulated should not mean the child’s voice should not be heard.!* Children often want to be heard
on matters affecting them. This perspective posits that decision makers need information about the
child’s perspective in order to fashion an appropriate order.' Child advocates point to the U.N.
Convention on the Rights of the Child for a framework on including the child’s voice. This framework
distinguishes the right to be heard as different from giving the child the ultimate decision-making power.
The views of the child should be “given due weight in accordance with the age and maturity of the
child.”"

Most parents believe children should have a say in the decision in order to feel heard in the
decision-making process.'® Research on children has previously demonstrated a strong relationship
between the child’s perception of the fairness of the parenting arrangements and the extent to which they
were allowed to participate.'”” Other research demonstrates that fourteen-year-olds often understand
various processes just as well as those who are eighteen and legally capable of making decisions for
themselves.?® Children can also be empowered by having input into negotiations not directly related to
residency or parenting time.”' Some children want to meet with the judge who will decide their case,
others do not.?? In addition, children who have experienced violence, abuse, or high levels of conflict are
more likely to say that it ought to be up to children to choose their residence and contact arrangements.
These children may feel they have less reason to respect their parents’ feelings or trust their parents’
capacity to consider their needs and care for them.** Sometimes children’s views are introduced into
family law proceedings through experts.” Many have called for children to be provided with lawyers
through which their voices can be heard in court.” Previous efforts to include children in alternative
dispute resolution processes such as mediation?” were not referenced in the White Paper.

In sum, despite children’s preferences being a part of state statutory lists of best interests factors,
children are regularly excluded from decisions made about them. The call to hear children’s voices is
a response to the growing awareness that decisions made by parents for their children often miss the
mark and result in unnecessary suffering.”® Both the legal and mental health communities are
enlightened by individually and collectively listening to children and attempting to see divorce and
separation through their eyes.” So too should the HFI.

EXPOSURE TO CONFLICT THREATENS THE BEST INTERESTS OF CHILDREN

Conflict is the enemy. Early views that divorce negatively impacts children have been replaced with
more accurate notions that parental conflict is the culprit.’® “High-conflict custody cases seriously
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harm the children involved. Children caught in the middle of high-conflict cases face perpetual
emotional turmoil*! For several decades, protecting children from conflict has been a central goal for
social policy and system reform in child custody matters.>* The state’s involvement in families
postdivorce reflects its parens patriac obligations for protecting those most vulnerable and unable to
protect themselves within the context of divorce and parental relationship dissolution.** Numerous
reforms have identified conflict as the enemy of children and transformed the court’s role from
faultfinder to that of conflict manager,* settlement facilitator,® or administrator of therapeutic
jurisprudence.®®

Implementation of the proposals in the White Paper would roll back hard-earned advances in legal
system reform and place children in high-conflict families at additional risk. Specifically, the White
Paper proposes that courts return to the “core functions” of fact finding, creating and enforcing orders,
protecting victims from violence, holding abusers accountable, and the administrative function of
entry of decree.’” The White Paper’s section on the impact of conflict on children recognizes that
“parental conflict is toxic for children in divorce” and that “children ‘caught in the crossfire of parental
acrimony’ are at increased risk for a myriad of emotional, behavioral, and psychological problems.”*
Yet, the section on children and conflict ends up critiquing the adversarial system more than focusing
on children. The White Paper does not address the fact that the high-conflict cases are those that
mediators have failed to settle, that counselors and therapists have failed to help, and that attorneys
have failed to negotiate.*® It is true that protection and enforcement cases must be “prioritized and
given their full due’™® For those invested in advocacy for children, the court’s protection and
enforcement mechanisms must encompass these functions for children in high-conflict families. The
White Paper’s position on this issue is less than clear.

“Conflict” is a multifaceted factor that can come at different times and from different sources. The
type of conflict, the child’s level of exposure to it, and whether the child is the focus of the conflict
affect a child’s postdivorce adjustment.*! For example, in many cases, predivorce marital conflict can
be a better predictor of postdivorce adjustment than postdivorce conflict.” Even when motions are
filed in court, conflict has often continued to harm children. One expert commentator noted:

Entering a courthouse to ask a judge to decide a parenting plan for children communicates an inability for
one or both parents to work together in the best interests of children. . . . [B]y the time most parents face
a judge, one can safely assume that they have had access to many friends, family members, counselors,
lawyers, parent education programs, or mediators who have told them to work out their differences.
Countless people would have told them that, while they are separating as intimate partners, they will be
parents forever. Many people have told them that conflict hurts children. By this stage of appearing in
court, the average parent should be starting to appreciate the emotional and financial costs of litigation.*

While the adversarial system can contribute to conflict and its persistence, courts and parents are far
from the sole sources of conflict. This was recognized by the following statement of an international
Wingspread Conference gathering experts on high-conflict custody cases:

High-conflict custody cases can emanate from any (or all) of the participants in a custody dispute—parents
who have not managed their conflicts responsibly; attorneys whose representation of their clients adds
additional and unnecessary conflict to the proceedings; mental health professionals whose interaction with
parents, children, attorneys or the court system exacerbates the conflict; or court systems in which
procedures, delays or errors cause unfairness, frustration or facilitate the continuation of the conflict. High
conflict cases can arise when parents, attorneys or mental health professionals become invested in the
conflict or when parents are in a dysfunctional relationship, have mental disorders, are engaged in criminal
or quasi-criminal conduct, substance abuse or there are allegations of domestic violence, or child abuse or
neglect.*

One-fourth to one-third of divorcing couples report high degrees of hostility and discord over the daily
care of their children many years after separation and well beyond the expectable time for them to
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settle their differences.* For about ten percent of all divorcing couples, the unremitting animosity will
shadow the entire growing-up years of the children.* These families repeatedly find their way to court,
where judges are asked to resolve family dilemmas other professionals cannot resolve, to function as
a last resort to make decisions because parents cannot make their own, and to act in loco parentis
monitoring the day-to-day care of children.”” These families are then referred by courts to progres-
sively more intrusive (and coercive) treatment interventions that wed mental health interventions to
the social control mechanisms of the courts—such as therapeutic interventions, custody evaluations,
ongoing co-parent counseling, parenting coordination, special masters, and various kinds of super-
vised access and visitation plans.*®

The history of the best interests of the child standard in child custody is one of paradigm shifts and
pendulum swings.” In the past fifty years, the best interests of the child task has increased in
complexity, growing from application of a determinative presumption (i.e., the maternal preference)
to development of individualized parenting plans for children and families. Over this same period, the
number of cases coming into family courts has skyrocketed, resulting in overburdened courts trying
to keep pace with increased caseloads. Legal systems have also evolved to address the growing
diversity of modern societies and the plurality of family forms, including debates regarding who is or
can be a legal parent.”

The past fifty years have seen numerous advances in ways to help children and families, including
collaborative law, differentiated case management, mediation, neutral evaluations, parent education,
and therapies for children and parents.’! Each of these interventions has value when applied in the
right way and at the right time. Each of these interventions also embraced the view that parental
conflict is the enemy of children and noted that conflict reduction and management were a necessary
part of any attempt at system reform:

The future will challenge us to reform family law to minimize divisive custody battles and to develop the
legal systems that help children and their families through divorce and separation. . . . [W]hatever
paradigm shift occurs, whatever direction the pendulum swings, and whatever the prevailing scientific and
societal views of children and families that we choose to embrace, if it does not reduce conflict, it will not
be in the best interests of children.>

If the HFI can demonstrate an ability to effectively manage, prevent, or reduce conflict, they will be
welcome additions to any community team.

THE COURT’S INDISPENSABLE LEADERSHIP ROLE IN PROTECTING CHILDREN
IN HIGH CONFLICT FAMILIES

The White Paper proposes that communities faced with the combination of budgetary choices,
fiscal uncertainty, and overwhelming caseloads limit the role of the court and develop out-of-court,
nonadversarial processes.* The White Paper suggests that community agencies can relieve the burden
on the courts by taking responsibility for delivery of helping services such as financial planning,
mediation, and parent education.® The White Paper invites communities to step up and develop
cost-effective community-based collaborative efforts (e.g., public- and private-sector partnerships) to
“meet the needs of the majority of families who are undergoing reorganization and planning for their
future.”

In some ways, the response to these proposals is “been there, done that.” Most current estimates of
the actual percentage of divorce cases settled by judges and litigation are quite low—usually less than
ten percent. Evolution of the court’s role from that of fault finder to conflict manager has been and
continues to be an indispensable element of the “velvet revolution” paradigm shift. These changes
reflect support from judges who, as conflict managers, direct cases through a series of processes
designed to help the parties resolve their own disputes. Rather than “cabining” the court’s influence,
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many reformers believe that “[t]he establishment of a unified family court is the most comprehensive
and effective way to deal with high conflict cases.”

While the White Paper downplays the role of the court, the more traditional view is that the role of
the family court should be one of leadership in bringing the issues, the parties, and their helpers to the
table.’” Many of the velvet revolution interventions work because they occur in the “shadow of the
law.” The White Paper recognizes that the “authority, credibility, and visibility of mediation and parent
education services improve because they are affiliated with the prestige and authority of the court.”®
Courts stand in a unique position in communities because they possess the authority to initiate and/or
order change mechanisms. They also often have the best access to financial and other resources
through which to provide help to individual children and families and to also effect system change.

Those trumpeting the virtues of alternative dispute resolution methods must be careful not to
undermine the court’s authority and its role in dispute resolution. Any emphasis on triage or differ-
entiated case management reflects the idea of matching family needs to available resources. Empirical
research on how to accomplish this is virtually nonexistent, but courts, judges, and court personnel
perform this task every day. Matching the effectiveness of various interventions to the needs of
families must be done carefully. The same party who may have been told that mediation was “better
suited” to manage their case may end up with a court-ordered parenting plan after choosing or needing
to litigate. The expectations of compliance with this parenting plan do not differ in accordance with
how (and by whom) it was constructed.

It is an “inconvenient truth” that aging populations, debt crises, and the fragility of family life in
Western societies have come to limit government capacity to absorb the costs of fragile families and
what are perceived as private lifestyle choices.”® While the role of government in ameliorating the
adverse impacts of divorce and parental separation, both clinical and economic, is a vitally important
function, funding for domestic relation—related initiatives in the United States is uncertain at best.
Family law in the United States is local law with enormous variations in resource and service
availability.

Unfortunately, while well-intended, the HFI position about funding new community-based initia-
tives with monies from those other than the service recipients might be wishful thinking. It is “the
high-conflict custody cases that drain court, family, and mental health resources, take additional time
and create anxiety for all involved[.]”®' Unless community-based initiatives serve elements of these
high-demand and high-maintenance high-conflict families, continuously identifying program funding
may prove elusive. Community-based partnerships will be encouraged and welcomed as supplement-
ing and providing some relief for overburdened programs, but until they can also effectively address
families of conflict and violence, courts must continue to function as the figurative and literal head of
each community’s interdisciplinary team.

CONCLUSION: DON’T FORGET THE CHILDREN

The more time we spend talking about the child’s perspective, the more we can expect the process and
decisions to be informed by the child’s voice. The more information a judge has about the child, the child’s
family, and what placement can best protect this child and help this child thrive, the better the long term
outcomes for children. The child’s perspective is only one part of the picture that should be given to the
judge, but an essential part.*

Even under the best of circumstances, the specter of family court and “the shadow of the law” stir a
mixture of feelings in parties facing divorce or separation. This ambivalence reflects the needs and
wishes to trust the legal institutions because of the safety or protection they provide versus fears that
the court’s authority will be wielded arbitrarily or unfairly. It is true that adversary procedures “do not
meet the needs of many reorganizing families,”® but it is also often true that the needs of these
families far exceed what courts, mediators, and numerous other professionals can realistically do.
When judging new approaches, we need to ask: if we are not listening to the child’s voice and
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perspective, if numerous children remain exposed to the toxic effect of unmanaged conflict, and if the
court is forced to or chooses to abdicate its role as conflict manager and protector of children in
high-conflict families, are we really helping children?
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