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Family courts are not likely to disappear, as they currently constitute the largest proportion of trial court filings in most states.
It appears as though family courts have become an emergency room for family problems. Thus, we need to enhance our efforts
to improve the family justice system. In order to revamp family courts most effectively, there must be a focus on the creation
of unified family courts that are grounded in therapeutic jurisprudence and the ecology of human development. This framework
allows for a more responsive and holistic approach to families’ legal and underlying nonlegal needs. The goal of a unified family
court is to aim to improve the lives of families and children through judicial action, informal court proceedings, alternative
dispute resolution, and the provision of appropriate social services.

Key Points for the Family Court Community:
• The need for family court reform
• An underlying theoretical foundation to guide the family court reform process
• Employing therapeutic jurisprudence to ensure an outcome that can positively affect the lives of the families and

children involved in each legal proceeding
• Utilizing the ecology of human development to assist with obtaining a holistic view of families’ legal and underlying

nonlegal issues
• A blueprint to create a unified family court to provide an effective, efficient, comprehensive resolution to each family’s

dispute
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The July 2013 issue of Family Court Review (FCR) included a White Paper of the Institute for the
Advancement of the American Legal System’s (IAALS) Honoring Families Initiative on the court
and separating and divorcing families.1 The White Paper presents alternatives to the traditional
adjudication of family law disputes and proposes that other methods be available in communities to
provide responsive and cost-effective resolutions to these matters. Noting the vital importance of
planning for the future of children, the White Paper suggests a greater need for collaborative,
interdisciplinary, and forward-looking systems, including mediation, parent education, early neutral
evaluation, and a triage or differentiated case management process for sorting through various levels
of family conflict. It also emphasizes the importance of the community as a partner in these and other
undertakings.

The White Paper highlights the devastating emotional and financial effects on children and families
of resolving family law cases through the traditional adversarial process. It also details the escalating
issues surrounding the increasing and substantial volume of self-represented family law litigants. The
White Paper notes many problems with existing family court systems that interfere with their ability
to perform the core functions of the court, defined by the authors as protection, fact finding, and
creating and enforcing orders.
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Although the White Paper suggests some reforms, including proposed principles needed to serve
separating and divorcing families, the authors invite a response to three important questions: (1) Given
shrinking court budgets, how should family courts be organized or reorganized? (2) Can the court’s
role in family disputes be restructured to allow the court to perform its core judicial functions more
effectively? (3) What is the optimum method to organize and deliver essential mediation, education,
legal, and therapeutic services? The White Paper issues a call to develop collectively the answers to
these questions, and the authors of the commentaries described below provide their insights and
responses.

Like the White Paper authors, I am a member of the Honoring Families Initiative Advisory Board.
In my commentary that follows, I argue that family courts are not likely to disappear, as they currently
constitute the largest proportion of trial court filings in most states. Because of this, and because
family courts essentially have become an emergency room for family problems, we need to enhance
our efforts to improve the family justice system. Indeed, many of the problems plaguing existing
family courts, as highlighted in the White Paper, are impediments to the delivery of effective, efficient
family justice. As I have advocated for quite some time, in order to truly revamp family courts, there
needs to be a focus on unified family courts. These forums must strive explicitly to address families’
problems holistically and from a problem-solving approach and must aim to improve families’ and
children’s lives as a result of their involvement with the family justice system. Many of the elements
that I believe are necessary components of a unified family court are those that the White Paper
authors suggest as important reforms. As Maryland’s former chief justice, Robert M. Bell, has stated
eloquently and succinctly:

[W]e have finally come to realize, that the effective resolution of legal disputes within a family requires a
fundamental shift from the traditional adjudication focus to a more holistic, therapeutic model that
attempts to improve the lives of families and children in substantive ways. To achieve this new paradigm,
there must be a confluence of access to coordinated and comprehensive legal and social services, efficient
case processing and management, and a more widely accessible court system.2

In his commentary, Dr. Milfred D. (“Bud”) Dale supports many of the initiatives proposed in the
White Paper. He identifies three fatal flaws that need to be addressed in order to truly create
informative, accessible, and responsive out-of-court dispute resolution models. He argues that we
cannot ignore the child’s view, as this perspective offers vital information for reaching an appropriate
resolution. He also cautions that any reform measures must identify, recognize, and address the
interests of high-conflict families and the need especially to protect children in these situations. He is
less optimistic than the White Paper authors about the likelihood and effectiveness of community-
based dispute resolution efforts as substitutes for the family court. He welcomes the encouragement
of these community partnerships, but he cautions that they must not undermine or ignore the role of
the court system in resolving family conflicts.

In the next commentary, Gabrielle Davis and Nancy Ver Steegh, both of whom are members of the
Honoring Families Initiative Advisory Board, along with Loretta Frederick agree with the White
Paper’s conclusion that an array of resolution alternatives should be available to those who can safely,
knowingly, and responsibly benefit from them without the need to resort to judicial intervention. These
authors caution, however, that families still must know that the traditional judicial process is available
as a fair and predictable method to resolve family disputes. They also agree that family courts need
to provide alternative voluntary, fair, affordable, competent professional services in a manner that
informs families and allows them affirmatively and knowingly to select a method best suited to their
individual needs.

John Greacen is also a member of the Honoring Families Initiative Advisory Board and is an expert
on the needs of self-represented litigants and evaluations of programs to assist them. In his commen-
tary, he addresses the White Paper’s comments about self-represented litigants. He advocates for
limited-scope legal representation and assures readers that most self-represented litigants do not
choose to proceed without legal representation. He also dispels what has become a myth—that judges
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and court staff cannot assist self-represented litigants without violating their professional responsi-
bility and ethical obligations. He suggests several strategies to ensure that self-represented litigants are
treated fairly and have their legal issues resolved truly on the merits. Finally, he offers empirical
evidence that undermines certain negative misconceptions about self-represented litigants.

Peter Salem, the final commentary author, is the executive director of AFCC and also a member of
the Honoring Families Initiative Advisory Board. He commends the White Paper for emphasizing the
importance of providing alternative dispute resolution methods. While he notes that providing
community-based services in family law matters is a laudable goal, he believes it is impractical to
suggest that these services be removed entirely from the court system. He discusses the differences,
as well as the advantages and disadvantages, that may result from removing dispute resolution services
entirely into the community.

I am very proud to be the guest editor for this Special Issue of FCR. I want to sincerely thank each
of the commentary authors for these thoughtful, responsive, and engaging pieces. I also want to extend
my gratitude to the White Paper authors for summarizing events that have transpired over the last
many decades and that have significantly affected the lives of children and families, as well as the
operation of family courts and the family dispute resolution process. The White Paper authors have
provided much for all of FCR’s readership to ponder, as there is a role for each of us to play as we
continue to work to ensure that the family justice system is efficient, effective, and responsible for all
children and families. It is time for all of us to respond.

NOTES

1. Rebecca Love Kourlis et al., IAALS’ Honoring Families Initiative: Courts and Communities Helping Families
in Transition Arising from Separation and Divorce, 51 FAM. CT. EV. 351 (2013).

2. Robert M. Bell, Administration of Justice, 32 MD. B.J. 2, 4 (1999).

Barbara A. Babb is an associate professor of law and the founder and director of the Sayra and Neil Meyerhoff Center
for Families, Children and the Courts at the University of Baltimore School of Law, where she has taught various family
law courses since 1989. Her interdisciplinary scholarship focuses on therapeutic jurisprudence, the ecology of human
development, court reform in family law, and the creation of unified family courts. She has written and spoken
extensively at the state, national, and international levels, and she has participated in many court and law reform
projects. She is a member of the Editorial Advisory Board of Family Court Review. She is a graduate of Cornell Law
School and also holds an M.S. from Cornell University and a B.S. from the Pennsylvania State University.

Babb/COMMENTARIES ON THE IAALS’ HONORING FAMILIES INITIATIVE WHITE PAPER 641


