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In 1995, under the leadership of then-
Chief Judge Judith Kaye, New York State
-established. the Comumercial Division of
the-Supreme Court, Upon its creation, the
Commercial Division was one of the first
state couet trial divisions devoied entirely
t¢ business cases. '
Fast forward almost 20 years later. The
“suiccess of the Comniercidl Division can be
mheéasurgd by the depth and breadtl of the
cases over which its judges preside, the ac-
tive and innovative management techaigues
employed by ‘individual judges to manage
cases: of ever-incressing complexity, and
the desire of nearly all counsel who are liti-
gating 4 business case to have their matter
heard in the Commercial Division. The four
judges from New York County {Manhaltan).
who Gnglm_l]y comprised the Commer-
cial Division have grown to over 35 judges
throughout New York City, its- suburbs, and

the 1émainder of the state, The Commergial-

Dmswn ‘has its-own procedural rules, found

at 22 NYCRR § 202.70, which are designed

‘to-ensure the expeditions resolution of cases.
-assigned.to the-division.
Responding to calls from the business

community and the bar lo- ensure that the-
Commercial Division reflected the statire.

of New York Siate as a commercial center
of the nation and indeed the world, Chief

Judge Jenathan Lippman conivened a Task
Force co-chaited by now-former Chief

Judge Kaye: and. commercial practitioner
Martin Lipton of Wachlell Llp[on ‘Rosen
& Katz to recommend ways in which the
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Commercial Division could retain its quali-
ty, reliability, and visibility, That Task Force,
which included judges and attorneys from
private practice, .government, Lorporat{ons.
-and academia, issued a report in June.2012.

The report recognued that the Commergial
Diviston “provides benefit to the economy
and society of New York-and an incentive
10- biisinesses to locate in. New: York.” Nev-
ertheless, the Task Force recommended
~various. areas of focus to “ensurfe] that the
Commercial Division ¢ontinues to earn that
approbition” Those recommicndations were
divided info six categories: (1) revising the
docket of the Commercial Division, (2) pro-
viding additional support for the Comimer-
cial Division. judges, {3) reforming. the pro-
cedures by which. easgs are assigned to and:
‘managed by the. Commercial Division; (4}
facilitating early .resolution of Commercial
Division cases, (3) supporting international
arhitration of commieréial cases, and (6) ad-

‘dressing long-tc,rm strategic: goals for the

Commercial Division, _

Acting upon the suggestion in the last
category, in March 2013 Chief Judge
Lippman appointed a stalewme Advisoty
‘Counci! on the Commercial Division. The
Advisory Council, chaired by Robert Haig
of Kelley Drye & Wairen, consists of over
40 judges and atforneys from throughout
the state, The Council has already formi-

lated propiosals to- implement a significant:

number of the Task Force's recommenda-
tions.-which ‘have'in turn been adopted by
Chicef Administrative Judge A: Gail Pru-

denti upon the advice and consent of the
Administrative Board of the New York
State Courts. Among the highlights of the
Advisory Council's proposals that have
been adopted tlius far are:

1. Increased Monetary Thresho!ds for
Commercial Division Cases

The ‘monetary threshold -for assignment
of & case to the. Commercial Division hiad
ranged. from $25,000 to $150,000, depend-
ing on the geographic aréa-ofthe state, Ini-
tially fecusing on New York County, which
has ‘a plurality of the Division's judges
and cases, the Task Ferce recommended,
and the Administrative Board adopted, a
threshold of $500,000 for new cases filed
there, and a doubling of the threshold in
:nearly every.othier geographiic area..

2. More Robust and Timely Expert
Disclosure

New York State’s Civil Practice Law &

Rules {(CPLR) differs markedly from the
Jederal rules regarding expert disclosure.
The federal rules, of course, require ful-
some disclosure of the expert’s opinions,
including the oppartunity to depose the ex-
pett. Not'so the CPLR. k requires oiily the
disclosure in “reasonable detail” of the sub-
ject matter-of the expert’s testimony and the
expert's opifions, 4s well ag the gualifica-

fions of the expert, and does not expressly

permit a deposition. Moreaver, the CPLR
dees not contain any specific time require-
ment by which an expert must be disclosed.

Published in Business-Law Today, Oc'tober 2014, © 2014ty the Amerjcan Bar Association: Reproduced with parmission. All rights raservad Thisg infafmationor any 4
‘portion: thereof niay.nol ke copied.or disséminated in any form or by any raeans ér stored in an electronic database or retrigval syatem wlthout the ekpress written

consent 0{ the Amnaricar: Bar Asscclaﬂon




GCTOBER 2014

The Task Force cxpressed coricern that this
led to a lack of predictability and efficiency
n Commema} Division cases,.and thus the
'-Commercm] Division roles were clmen(lcd
to réquire expert disclosure that largely
niirrors the praciice it federal court,
‘Underthe new rule, the parties.are to-con-
fer on a schedule for cxpert disclosure no
later than thirty days prior to the comple-
tion of fact discovery, and shall complete
expert.disclosure no laterthan four months
after the completion of fact discovery. Ex-
pert disclosure is to bé accompanied by 4§

written teport, and the expert is subjéct to a
deposition, Findlly, expert disclosure that is.
nat timely provided can resaltin preclusion

of that expert from testifying at trial.

3. Limitations on Privilege Logs

Privilege logs are often described as the bane’

bt any commercial litigator’s existence, sur-
passing ‘only slightly the desire of judges
to review those logs. Privilege logs- often
spawn satellite litigation that is tostly and
defays resolution of the case. The ubiquity

of electronic discovery has increased these.
difficulties almost logaritimically, The Ad-

visory Council thus recommended, iy ree-
egnition of the successful protocol in place
in the Delaware Court of Chancery, that the
parties meet and confer throughour the case

(o discoss the scope:of- pl"'i'vi_l'cge. review, and.
use categorized designations for privileged

documents rather than individual listings in
a privilege log, The parties are further re-
qmred Lo dc-;lgn..lte an attorney to supervise
the privilege. review process. In the event
that a party requesting documents refuses to
permit a categorical approack, and instead
insists on 2 document-by-document listing,
the producing party may apply to lhe court

for-allacation of ¢vsls incurred in prodiicing

‘such a docurient-by-docunient log.

4. L'i:mitat'ions_ an interrogatories’
Mirroring the local rule inthe United States

District Court for the Southern District of
New York, the Commercaal Dlv:smn rules
now limit to 25 the number of interroga-
lories that a party may serve, and restricts
their scope to (1) names of wttnes%q wha
have information * malenal and necessary”

to the subject matter in the action, (__2) the
computed amount of alleged damages, and
(3)'the location and description &f aimy “ma-

terial and necessary” dogiunénts and other
‘physical -evidence. Parties may consént (o,
the saiver of these limitations, of the court
may. permit.deviation frofn the limitations

upon a showing of "go_od_-cause.

'5. Establishment of a Pilot Program for

Mandatory Mediation

As anyoné who has participated. in a com-
plexcommieréial dispute knows; business.
cases are extrémiely éxXpensive to litigate.
Both the Task Forceand the Advisery Coun-

cil guickly learned that the business com-
munity ¢lamored for mandatory mediation
at the outsctot'a case, Judges, however, had
individual practices and predilections that
might not he as hospitable.to mediation. A

pilot program for New York County was

thus-established'in which one of every five
new cases in that county is designated for

mandatory: medlanon upon assignment to

a judge. The parfies can either. jointly se-

lect a:mediator or request appointment of a-

mediator by the court, The partiés are then
to advisé the ¢ourt as to the success of the
mediation within seven months of the date
on which the gase was initially assigned to

the judge. The program does have Mexibil=
ity, as the parties can either stipulate that
they wish to opt out 6f mediation or cane-
quest that, upon a showing of good cause,
the assigned judge cxenipt the mateer fram
the program. This program was Jaunched as
a pilot on July-28, and will be in place for
18 months.

8..The Opporiunity for Accelérated
Adjudication of Commercial Disputes
Imagine a commercial case being ready
for trial in nine months! That is the reality;
upon-the parties’ consent — including such
consent in a contract signed in.the course of
{he parties’ business dealirigs. The Commer-
cial Division’s new accelerated adjudication
procedure will render o case trial: ready in
ning months. This procedure requirés. the
parties o (13 agree to. waive any defenses
based on lack of personal jurisdiction or
Jerum non comveniens,.and alse waive heire
rights to trial by jury, punitive-damages, and

-any existing right to an interlocutory appeal,

and (2) significanitly narrow their discov-
ery requests;. including no more-than sevefy
interrogatories, five noticés to adimit; and
seven diséovery depositions.of no moré than
seven hours cach.

Thie Advisory Couneil looks forwird to
continuing-to work to-ersure that business-
&5, as ‘well as the lawyers who représent
them, can rely or the Commercial Division
‘of .the New York State Supremg Court for
‘the-efficient-and expert resolution of busi-
ness disputes.

Hou, Timothy S. Driscoll isa
Justice of the Supreme Courtgf the
State of New York, Nussait Cournity
Commervial Division.
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