Civil Procedure for All States:
A Context and Practice Casebook
Benjamin V. Madison, III
MASTER PROBLEM USED FOR STATE CIVIL PROCEDURE COURSE
Accompanies both Student Writing Assignments
Following is the Master Problem that will serve as a platform for each chapter. As the chapters proceed,
[the student] (as an associate in the law firm of Dogood, Befayre, and Prosper, P.C.) will develop more facts—
the way a lawyer does in real life. Here, however, are the facts with which [the student] begins with:
Your client is an elderly widow, Sally Wilreiz. Sally is experiencing a run of bad luck and has a number
of problems to discuss. First, Sneaky Sam, a stockbroker at the investment firm of Wheeler Dealer, Inc.,
handled her investments. Sam absconded with funds, and many investments made through him are now
worthless. Because Sam has disappeared, Sally is interested in whether she can sue Wheeler Dealer, for whom
Sam worked.
Second, Sally, who owns a several-acre parcel of land in the City of Arcadia, is upset about a fence on
her property. Her brother, a licensed surveyor, had surveyed the boundaries of her property over twenty years
earlier when he was visiting from his home in South Africa. At some point since then, the adjoining landowner
put up a fence along the back of her lot. Sally became aware of the fence only recently. On his first visit since
the surveying work years ago, her brother was walking in the back yard while smoking his pipe and discovered
the fence. He asked his sister whether she realized that the fence along the back of her yard was three yards
within her property line.
Furthermore, Sally had a porch added to her home twelve years ago. While Sally was walking across
the porch one day (six months before she came to see you), a roof panel fell on her foot. It hurt badly enough
for her to have an X-ray, which showed a broken bone in her foot. As a result, she wore a walking boot for two
months. She called the porch contractor, who referred her to the supplier of the roof panels. Sally related that
the supplier said something about a “statute of repose” because the porch had been completed well over ten
years ago.
As if these troubles were not enough, Sally recently was in an accident resulting from a large pothole on
the highway. The hole was on the border between the municipality of Arcadia and that State of Illyria.
(Arcadia is a municipal corporation within the State of Illyria). The municipality is responsible for the highway
within its borders, and the State for that part outside. Neither the municipality nor the State is prompt at
repairing road hazards. What began as a large pothole had grown as time passed so that, by the time of the
accident, even a car could all into it.
Sally owned a 2008 Stallion convertible manufactured by HorsePower, Inc. that she had bought recently
from a dealer in an adjoining state. On February 2, 2009, Sally was driving the Stallion, at the posted speed
limit through the municipality of Arcadia on her way to another location outside of Arcadia. She had never
driven on this particular road before. Hitting the pothole on Route 3 at the border of Arcadia and Illyria, Sally’s
car fell into the hole on the end within Illyria’s territorial boundary—a hole that was approximately thirty-one
inches deep. Her car flipped because one side entered the hole first and upset the car’s balance. One of the
features that led HorsePower, Inc. to claim the Stallion was the safest convertible on the road and its roll bar, a
metal rod that ran up the car’s sides and across the top even when the convertible’s top was retracted. When
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Sally’s car turned over, however, the roll bar crumbled. She sustained serious injuries: lacerations to her face
(requiring sixty stitches and plastic surgery), a concussion, broken bones, and partial paralysis. She was in the
hospital over six months. Moreover, her Stallion was totaled.

You start by gathering as much information as possible about the facts of your case. You spring into
action. First, you call Sally and ask her to send any paperwork in her possession that is related to the events
mentioned in the memo, especially any contracts she has with Wheeler Dealer, Inc. You inform Sally you are
sending her, via courier, a release form her to sign that will allow you to speak with her health care providers.
Within a few days, you have a bunch of disorganized documents and many medical bills on your desk.
Among them you discover a contract between Sally and Wheeler Dealer dated January 2, 2005. The contract
binds both parties to arbitration of any disputes regarding the management of Sally’s investments by Wheeler
Dealer, Inc., or by its brokers.
You send an employee of your firm, Frankie Find-it, to Sally’s property with instructions to locate any
signs on the fence at the rear of the lot in order to identify the fence company that placed it there. Frankie finds
a sign that identifies the fence company: you call the company and determine that the fence was placed in 1988.
A discussion with Sally's neurologist is the next logical step, although the doctor will
only convey medical information after Sally has signed a valid "Release of Information" form. The neurologist
relates Sally's diagnosis as pre-senile (early) dementia. Sally has exhibited typical signs of this condition, with
alternating intervals of impairment and lucidity. Over the last few years, the neurologist has noted brief gaps in
Sally's ability to manage her affairs.
You have an upcoming appointment with Sally and will need to assess her lucidity at that point in
time. The neurologist provides several questions that would constitute an "unofficial" mental status
examination (one typical question would involve Sally's comprehension and interpretation of that day's world
events).
Your next line of inquiry concerns the concussion that Sally sustained in the collision. The neurologist
was Sally's attending physician during the entire six-month hospitalization. The concussion had left Sally in a
state of semi-consciousness, a type of low-grade coma. The doctor plainly states that the brain injury definitely
incapacitated Sally during the six-month hospital stay. Eventually, Sally returned to her pre-accident, baseline
level of cognitive function, and the neurologist released her from the hospital. The doctor recommended that
Sally arrange for a relative or trusted friend to serve as a power of attorney (POA) during those intervals when
Sally was not lucid. A "power of attorney" is a legal document by which an individual appoints another person
or party to handle his or her legal affairs. Physicians generally recommend that patients with fluctuating mental
capabilities appoint a POA as soon as the diagnosis is made, and during a lucid interval. Otherwise, a patient
may decompensate mentally and a POA can only then be secured through legal channels--a process which can
take days or weeks.
Finally, you obtain the accident report from the police department. It is reprinted below:
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